Ontario: Revised Statutes

1960

c 187 Infants Act
Ontario

© Queen's Printer for Ontario, 1960
Follow this and additional works at: http://digitalcommons.osgoode.yorku.ca/rso
Bibliographic Citation
Infants Act , SO 1966, c 187

Repository Citation
Ontario (1960) "c 187 Infants Act," Ontario: Revised Statutes: Vol. 1960: Iss. 2, Article 62.
Available at: http://digitalcommons.osgoode.yorku.ca/rso/vol1960/iss2/62

This Statutes is brought to you for free and open access by the Statutes at Osgoode Digital Commons. It has been accepted for inclusion in Ontario:
Revised Statutes by an authorized administrator of Osgoode Digital Commons.

Sec. 1 (4) (a)

INFANTS

Chap. 187

517

CHAPTER 187

The Infants Act
1.-(1) The Supreme Court or the surrogate court of the ~u'":t~d)'~rto
county or district in which the infant resides, upon the applica- :~c~t of
tiOll of the father or the mother of an infant, who may apply I,~f'an,t, 1t
·h out a next r·
Wit
nell d I may ilia k e suc h ord cr as t h c court sees ofu(lns\anoe
fathEr
fit regarding the custody of the infant and the right of access or mother
thereto of cither parent, having regard to the welfare of the
infant, and to the conduct of the parents, and to the wishes
as well of the mother as of the father, and may alter, vary
or discharge the order 011 the application of either parent, Of,
after the death of either parent, of any guardian appointed
under this Act, and in every case may make such order respecting the costs of the mother and the liability of the father for
such costs, or otherwise. as the court deems just.
Removal of
(2) Wh ere,
proceedings
·
h
cd .
to Supreme
(a ) custod y proceed llI~S ave l)<,."n commenc III a sur- Court
rogate. court under subsection 1; and
(b) it is made to appear to a judge of the Supreme Court
that proceedings in respect of custody of children,
alimony, dissolution of marriage or annulment of
marriage are pending between the father and mother
in the Supreme Court,
the judge of the Supreme Court may order that the custody
proceedings in the surrogate court be removed to the Supreme
Court, and may make such order as to the hearing of the
application for custody and as to costs as he deems proper.
(3) The court may also make an order for the maintenance r;~~I~
of the infant by payment by the fathcr, or out of any estate t0nllnce
to which the infant is entitled, of such sum from time to timc
as, according to the pecuniary circumstances of the father or
the value of the estate, the court deems reasonable.
(4) Where it is made to appear to the judge of the surrogatc ~~~~~
court of the county or district in which the infant resides in order
whose favour an order has been made under subsection 3,
that default has been made in paymcnt of any sum of money
so ordered to be paid, the judge of the surrogate court,
(a) may from time to time summon the person in default
to explain the default; and
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(b) may, where service of the summons has been proved,

and the person in default does not appear or sufficient

reason for his absence is not given, or where it
appears that the summons cannot be served, issue an
order for his arrest; and
(c)

may, when an order has been issued. or where the
person in default fails to satisfy the judge that the
default is due to inability to pay, order and adjudge
the person to be imprisoned for a term not exceeding
three months unless the sums of money payable under
the order are sooner paid. R.S.O. 1950, c. 180, s. 1.

InvestIga-

(5) On an application under this section, the court may
require
the Official Guardian to cause an investigation to be
Ouardlan
made and to report to the court upon all matters relating to
the custody, maintenance and education of the child, in which
~"~311960.case sec.tion 6 of The Matrimonial Causes Act applies mutati5
mulandts and the court may make an order for the payment of
the Official Guardian's costs. 1954, c. 37, s. 1.

tIon by
omohd

Father and

mother to
be JoInt

2.-(1) Unless otherwise ordered by the court and subject
to this Act, the father and mother of an infant are joint
guardians and are equally entitled to the custody, control
and education of the infant.

:agi~m&nt

(2) \Vhere the parents are not living together or where the
parents are divorced or judicially separated, they ma.yenter
into a writtcn agreemcnt as to which parent shall have the
custody, control and education of the infant, and, in thc
event of thc parcnts failing to agree, either parent may apply
to the court for its decision. R.S.O. 1950, c. 180, s. 2.

guardlal\ll

oual.ody, eto.

RulOll M

3. In questions relating to the custody and education of
infants, the rules of equity prevail. R.S,O. 1950, c. 180, S. 3.

Where eale

4.-(1) Where an infant is seised, possessed of or entitled
to any real est."1te in fee or for a term of years or otherwise
and the Supreme Court is of opinion that a sale, mortgage,
lease or other disposition of the real estatc or of a part thereof,
or of any timber, not being ornamental, growing thereon, is
necessary or proper for the maintenance or education of the
infant. or that for allY cause his interest requires or will be
substantially promoted by the disposition, the court may
order the sale, mortgage, or the letting for a term of years,
or other disposition of the real estate or a part thereof, to be
made under the direction of the court or of one of its officers,
or by the guardian of the infant, or by a person appointed
for the purpose, in such manner and with such restrictions as
are deemed expedient, and may order the infant to convey
the estate.

oqulty

orl_
M

Inrant's

eatate may
be autbor_
Ized
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(2) No sale, mortgage, lease or other disposition shall be EJ:oept!on
made contrary to a will or conveyance by which the estate has
been devised or granted to the infant or for his use.
(3) The court, if it is of opinion that such course is for the :z'::1~o:~~,
benefit of the infant or that his interest requires it or will be l'l~~'f!~ruo
substantially promoted thereby, may from time to time J)rodu<);!~e
authorize the exchange of any lands held in fee or for a term proper y
of years or otherwise by the infant, and that arc unproductive,
for lands that are productive, but no such exchange of lands
shall be made contrary to a will or conveyance.
(4) Every exchange of lands made under subsection 3 shall Pro<)edu~
be conducted and confirmed in such manner as is rcquired by
the rules and practice of the Supreme Court in the case of
the sale or other disposition of the lands of infants. R.S.O.
1950, c. 180, s. 4.

5. The Supreme Court may sanction the surrender of any ~f=:e~
lease to which an infant is entitled and, if deemed expedient,
the acceptance of a new lease in lieu thereof. RS.O. 1950,
c. 180, s. 5.
6. Where an infant is entitled to lands subject to a lease ~e~~l
containing a covenant for renewal, the Supreme Court may
sanction the execution of a new lease in accordance with the
covenant or with such modification as is deemed expedient.
R.S.O. 1950, c. 180, s. 6.
7. Every surrender or lease made or accepted by virtue of dl:~~~fJC<)~
this Act shall be deemed to be as valid and effectual as if the
person by whom or in whose place it was made or accepted
had been of full age and had made or accepted it. R.S.O.
1950,c.180,s.7.
8. Where it is deemed convenient, the court may direct ~~~veyahOO
some other person to execute a conveyance, mortgage, lease BUblltltut~
or other document in the place of the infant and every such
conveyance, mortgage, lease or other document, whcther
executed by the infant or by such other person, is as elIectual
as if the infant had executed it and had been of the age of
twenty·one years at the time. R.S.O. 1950, c. 180, s. 8.
9. Where an infant is seised of the reversion of land subject ~l:~~te;~
to a lease and the lease contains a covenant not to assign r:r~e::e by
or sublet without leave, the Supreme Court may, on behalf
of the infant, consent to an assignment or transfer of the
leasehold interest in the same manner and with the like effect
as if the consent were givcn by a lessor under lIO such disability. R.S.O. 1950, c. 180, s. 9.
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10. If any real estate of an infallt is subje<:t to dower and
the persoll entitled to dower consents in writing to accept in
lieu of dower a gross sum that the court deems reasonable
or the permanent investment of a reasonable sum in such
manner that the interest thereof is made p'lyable to the
person entitled to dower during her life, the court may direct
the payment of such sum in gross out of the purchase money
to the person entitled to dower as upon the principles applicable to life annuities Illay be deemed a reasonable satisfaction
for the dower, or may direct the p..'lyment to the person
entitled to dower of an annual sum or of the income or interest
to be derived from the purchase money or a part thereof, as
seems just, and for that purpose may make such order for
the investment or other disposition of the purchase money or
a part thereof, as may be necessary. R.S.O. 1950, c. 180, s. to.

~~i~~erg~nCfl

11. Where by a will or other instrument property is given
person for his life with a power of devising
or appointing the property by will in favour of his children
or of one or more of them, the Supreme Court may, on the
application or with the conscnt of the tenant for life, order
that such portion of the proceeds of the property as it deems
proper shall be applied towards the maintenance or education
of any infant child in whose favour the power might be exer·
cised, notwithstanding that there is a gift over in the event
of there being no children to take under the power, or that
there is a right conferred upon the tenant for life, or upon
some other person in such event to make a disposition of the
property in favour of some person other than such children.
R.S.O. 1950, c. 180, s. 11.

ownere of
particular
e8latllll
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:l':Nl Pl<;'i~er beneficially to a
J:l.."en~~
(
,.. vour 0

children

~r:~~~t~n

12.-(1) The Supreme Court may order and direct the

gfedtb~i~ef~~e s.,le of any personal property of an infant, including any stock

mtl1nfenonoo or bonds to which he is cntitled, and may direct any money
o

n Rnta

Indemnity
etc.
to banka.

belonging to all infant and atl or any part of the dividends in
respect of the stock or bonds to be paid for the maintenance
and education or othcrwise for the benefit of the infant, and
payment in accordance with such an order operates as a full
release and discharge from all liability with respect to the
money paid, and a transfer of allY stock or bonds so sold shall
be made in such manner as the court directs.
(2) Such an order is a full and complete indemnity and dis·
charge to all banks, companies and societies and their officers
and servants for all acts and things done or permitted to be
donc pursuant thereto. R.S.O. 1950, c. 180, s. 12.

fn~::[ :{tb
13.-(1) An infant upon or in contcmplation of his marfPoenagfr~~I" riage, with ~he. sanction of the Supreme Court, Illay make a
court to

ml'ke VRlld
marriage

llettlement

valid and bllldlllg settlement or contract for a settlement of
.
.
all or any part of hIS property or property over whIch he
h
r
'
as a power
0 appOllltmcnt,
W Ilet her rea I or persona I all d

~.

16 (3)

INFA~TS

Chap. 187

521

whether in possession, reversion, remainder or expectancy,
and every conveyance, appointment and assignment of such
property, or contract to make a conveyance, appointment or

assignment thereof, executed by the infant with the approbation of the court for the purpose of giving effect to the
settlement, is as valid and effectual as if the person executing
it were of the lull age of twenty-one years.

(2) This section does not extend to a power that is expressly
declared not to be excrcis."blc by an infant.

Exception

(3) The court may require that a person interested or ap. N~~tc
pearing to be interested in the property shall be served with fri'terested
notice of the application. R.S.O. 1950,c. 180,5. 13.
1!l. Where an appointment under a power of appointment ~~I,f:~~~,I88
or a disentailing assurance has been executed by an infant ~r~:'::~'tilr_t
tenant in tail under section 13 and the infant afterwards dies ~If d~d ~o
under age, the appointment or disentailing assurance there- vo
upon b,ecomes void. R.S.O. 1950, c. 180, s. 14.

15. Nothing in sections 13 and 14 applies to a male infant ~~~~oJnder
under 'the age of twenty years or to a female infant under the ~~~~:e17·lee
agc of seventeen years. R.S.O. 1950, c. 180, s. 15.
10.-(1) The surrogate court of the county or district in ~~~lgr
which an infant resides may appoint the father or mother of ~~a:::~~tfl
the infant, or may, with the conscnt of the father and the court
mother or of the surviving p..'rent, appoint some other suitable
person or pcrsons to be the guardian or guardians of the
infant, but if the infant is of thc age of fourtecn ycars, no
such appointment shall be made without his conSCllt.

(2) If the infant has no p..'rent living or a guardian author- ~:t~~r:onrG
ized by law to take. the care oi his pcrson and thc charge of Q~~~3f~~~r
his estate, if any, or if he is of the agc of fourtccn years and fnrant does
. 1,upon t he notconacnt
. t h e consent mentIOn
. e<I.III su b section
d oes not give
written application of the infant, or of a friend of the infant
residing within the jurisdiction of the surrogate court to which
the applica.tion is made, and after proof of twenty days public
notice of the application in a newspaper published in the county
or district of the surrogate court in which the application is
made, thc court may appoint some suitable and discreet person
or persons to be guardian or guardians of the infant, whether
the infant is or is not entitled to any property.
(3) Letters of guardianship granted by a surrogate court ~:~~g.r
have force and effect in all parts of Ontario, and an offici:t1
certificatc of the grant may be obtained as in the case of lettcrs gtrftl~hOJt
of administration. R.S.O. 1950, c. 180, s. 16.
na 0

:w.rcra"e
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17. Subject to The Guarantee Companies Secmitus Act
and The Corporations Ad, the court shall take from every
. d un der sectIon
.
16 a bo nd·In t he name 0 r
guard·Ian appoInte
the infant in such penal sum and with such sureties as the
judge approves, conditioned that the guardian will faithfully
perform his trust and that he or his executors or administrators
will, when the infant becomes of the full age of twenty-one
years or when the guardianship is determined or sooner if
thereto required by law, render a true and just account of all
goods, money, interest, rents, profits or other estate of the
infant that have come into the hands of the guardian,and will
thereupon without delay deliver and pay over to the infant
or to his executors or administrators the estate or the sum that
may be in the hands of the guardian belonging to the infant,
deducting therefrom and retaining a reasonable sum for the
expenses and charges of the guardian, and the bond shall be
recorded by the registrar of the court in the books of his office.
R.s.a. 1950, c. 180, s. 17.

R.S.O. HI60,
00.168,71
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Removal of
auardlalUl

18.-(1) Testamentary guardians and guardians appointed
or constituted by virtue of this Act are removable by the
Supreme Court or by the surrogate court for the same causes
for which trustees are removable.

neslllnatlon

(2) Any such guardian may, by leave of the court, resign
his office upon such terms and conditions as are deemed just.
RS.a. 1950, c. 180, s. 18.

of om"", by

cunrdl"n

~:~~~rnll

19. A return of every appointment and removal or resigna·
to tion of a guardian shall be made by the registrar of the court
to the surrogate clerk in like manner as is required by The
~·~8~· 1960, Surrogate Courts Act in the case of grants of probate or ad·
ministration. R.s.a. 1950, c. 180, s. 19.
~~~~~:r:
court

Ouardlan'll
authorlty

20. Unless where the authority of a guardian appointed
or constituted by virtue of this Act is otherwise limited, the
guardian so appointed or constituted during the continuance
of his guardianship,
(a) has authority to act for and on behalf of the infanti

and
(b) has the charge and m:tnagement of his estate, real
and personal, and the custody of his person and the
care of his education. R.S.O. 1950, c. 180, s. 20.
Appeal

21. An appcallies from an order or judgment of a surro·
gate court under this Act to the Court of Appeal. R.S.a.
1950, c. 180, s. 21.

Sec. 24
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22. The practice and procedure under The Surrogate Courts :~~~~e~r:nd
Act and rules apply to proceedings in the surrogate court R.s.a. uco,
under this Act, and the power to make rules under that Act o. 388

applies to proceedings under this Act.

R.S.O. 1950, c. 180,

s. 22.
23. Nothing in this Act deprives the Supreme Court of JurIsdiction
of Supremo
R.S.O. ~3~~;e~ot

jurisdiction in matters provided for by this Act.
1950, c. 180, s. 23.

24. Nothing in this Act changes the Jaw as to the authority ~de~~rl~
of the father in respect of the religious faith in which his child ot lnf'ant
is to be educated. R.S.O. 1950, c. 180,5. 24.

